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In a 6 - 3 decision authored by Justice 
Stephen Breyer and closely followed by 
the hospitality industry, the U.S. Supreme 
Court recently ruled that the IRS need not 
determine the employer’s share of social 
security taxes by making an employee-
by-employee determination of taxable tips 
earned.  Rather, according to the majority, 
the IRS may use “reasonable aggregate 
estimates” of unreported tip income in 
determining an employer’s FICA liabil-
ity.  (United States v. Fior D’Italia Inc.)  
Joining in the majority opinion were 
Chief Justice William H. Rehnquist and 
Justices John Paul Stevens, Sandra Day 
O’Connor, Anthony M. Kennedy, and 
Ruth Bader Ginsburg. 

The case focused on IRS attempts 
to assess San Francisco’s Fior D’Italia 
Italian restaurant for FICA taxes based 
upon tips that its employees may 
have received but failed to report.  
Representing the IRS, the Justice 
Department asserted in oral argument that 
reasonable aggregate estimates of unre-
ported tip income should be permitted, 
and pointed to decisions from the Seventh 
and Eleventh Circuit Courts of Appeal, as 
well as several lower courts,  to support 
that position.  

In most restaurants, the primary source 
of a server’s income is derived from gra-
tuities.  Although the tips are typically 
left to the employee, under federal law, 
gratuities are considered to have been 
paid to the employer for tax purposes.  
Thus, in order to correctly calculate FICA 
liability and withhold proper amounts 
from earnings, the employer needs to 
know how much tip income is received 

by its employees.  The court had to 
decide whether the IRS could permissibly  
base its tax assessments upon “aggregate 
estimates” of all tips left by  the restau-
rant’s customers or whether it was instead 
required to determine total tip income by 
estimating each individual employee’s 
tips separately then adding all employees’ 
estimates together to reach a total.

 In 1991 and 1992, Fior D’Italia report-
ed aggregate tips that were significantly 
less than the tips that appeared on its 
credit card charge slips.  Thereafter, the 
IRS assessed the restaurant for additional 
FICA taxes on what it deemed as unre-
ported tip income for those years based 
upon the charge slips.

To determine what the restaurant pur-
portedly owed, the IRS divided total tips 
charged on credit cards by total credit 
cards receipts, yielding an average tip rate 
of just over14 percent for both years in 
question.  It then applied this “tip rate” 
to Fior D’Italia’s gross receipts to get 
an estimated  tip total for the year, and 
assessed the restaurant additional FICA 
taxes based on the difference between its 
estimated total and the total that restau-
rant employees had reported.  Although 
it sought additional taxes from the res-
taurant, the IRS did not recalculate tax 
liability of the various employees who  
understated their tip income.

Writing for the majority, Justice Breyer 
stated that under the Internal Revenue 
Code, the IRS was both authorized and 
required to make inquiries, determina-
tions and assessments of all taxes which 
have not been properly paid. 

The Code, according to Breyer, also 
grants the IRS power to decide how to 
make those assessments, at least within 
certain limits. 

Courts have consistently held that those 
limits are not exceeded when the IRS 
estimates an individual’s tax liability, 
as long as the method used to make the  
estimate is a “reasonable” one, according 
to the majority. 

Fior D’Italia challenged the IRS assess-
ment of its FICA liability in district court, 
arguing that such estimates exceeded 
IRS authority under the Internal Revenue 
Code.  Both the district court and ulti-
mately, the Ninth Circuit Court of Appeal 
agreed with Fior D’Italia.  In its decision, 
the Ninth Circuit held that the use of such 
estimates by the IRS was fundamentally 
flawed.  According to that court, the IRS 
could not dispense with auditing indi-
vidual employee records to accurately 
determine the amount each employee 
earned in tips.  The government appealed 
to the high court.

Supreme Court Affirms IRS Right To Use  
“Aggregate Estimates” For Tips Calculations
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In its arguments before the Court, Fior 
D’Italia  pointed to several features of the  
“aggregate estimate” that in its view made 
the IRS method of calculation unreason-
able.  The restaurant argued that it is a 
common practice, for instance, that tips 
left to individual servers are in fact shared 
with buspersons and bartenders, pointing 
out that credit card slips do not reflect this 
practice.  Moreover, Fior D’Italia point-
edly noted that while individual employ-
ees may dispute their estimated tip income 
with the IRS, employers cannot.  The 
restaurant argued that as a matter of due 
process, a taxpayer shoud not be assessed 
with taxes without being given the oppor-
tunity to contest that assessment.

After an examination of the restaurant’s 
arguments, the Court said that those 
considerations did not show that the IRS 
aggregate estimate method fell outside the 
bounds of what was reasonable.  Justice 
Breyer added that Fior D’Italia had failed 
to convince the Court that individual-
ized employee assessments would lead 
to a more “reasonable” assessment of 
employer liability than an aggregate 
estimate.  The Court also noted that any 
requirement of individual audits would 
be characterized  by many of the same 
inaccuracies that the restaurant attributed 
to the aggregate estimate method as any 
individual audits would be “based on esti-
mates themselves.”

In dissent, Justice David Souter, joined 
by Justices Clarence Thomas and Antonin 
Scalia,  opined that the majority’s read-
ing of the Internal Revenue Code saddled 
employers with a burden never intended 
by Congress.  Souter stated that the 
practice of assessing FICA taxes against 
an employer on estimated aggregate tip 
income raises anomaly after anomaly, “to 
the point that one has to suspect that the 
Government’s practice is wrong.”

The Detroit Casino Council (DCC) 
recently ratified a first contract with 
Detroit’s Greektown Casino which is 
practically identical with contracts at two 
other metropolitan Casinos.  The DCC 
consists of roughly 6,200 employees at the 
Greektown, MGM Grand, and MotorCity 
Casinos.  Three-year collective bargaining 
agreements were approved at the MGM 
Grand and the MotorCity in 2000. 

The new Greektown agreement, which 
covers approximately 1,700 employees, 
was approved by 98% of those participat-
ing in the ratification vote.  The contract 
is scheduled to expire on the same date as 
the union’s agreements with the other two 
casinos.  The three agreements contain 
about 95% of the same provisions.

A number of different unions represent 
employees at the Greektown.  The Hotel 
Employees and Restaurant Employees 
union represents food and beverage 
employees, slot change personnel and 
porters; while the United Auto Workers 
represents dealers, slot technicians, pit 
clerks, cage cashiers, and hard/soft count 
employees.  The Teamsters represent PBX 
operators, warehouse, and valet classi-
fications while the Operating Engineers 
International Union represents mainte-
nance department employees, and the 
Michigan Regional Council of Carpenters 
represents carpenters and other classifica-
tions.

The Greektown contract provides for 
the same wage scale employed at the 
MGM and MotorCity.  Since Greektown’s 
wages were lower, all employees will be 
receiving increases that range from 37 

cents per hour for a general cleaner to 
$4.20 an hour for a receiving attendant.  
This October, all Greektown employ-
ees will receive a wage increase of 35 
cents per hour or 3 percent, whichever is 
greater.

Additionally, employees who have 
worked at the Greektown for at least 
one year will receive a $2,000 lump sum 
seniority bonus, and those with less than 
one year of service will receive the bonus 
upon completion of one year of service.

The Greektown contract provides that 
new hires will be paid at 80 percent of 
the rate for their classification for the first 
six months and 90 percent for the next 
six months.  When a new hire reaches 
his or her one year anniversary with 
the Greektown, his or her salary will be 
adjusted to the current rate for similar 
employees.

 The new contract also saw an increase 
in health benefits while insurance premi-
um costs were maintained and/or eliminat-
ed.   Also, dental coverage was expanded 
for employees and their dependents.  The 
contract also contains a number of com-
mon provisions, such as seniority, promo-
tion, transfers, and grievance and arbitra-
tion.

Last year, employees at the Greektown 
recognized the Detroit Casino Council as 
their bargaining agent just weeks after the 
Casino signed a neutrality agreement with 
the DCC.  The council had previously 
been recognized as the bargaining agent 
for more than 4,500 employees at the 
MGM Grand and MotorCity in 1999.

Bargaining Developments

Greektown Casino Approves First-Contract
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A new four-year contract has been 
reached, covering approximately 4,000 
service employees at Disneyland in 
California.  The new agreement raises 
wage rates over the term of the contract 
by 12 percent.  In addition, the agreement 
provides for Martin Luther King Jr.’s 
birthday as an additional paid holiday, and 
allows continued accrual of pension ben-
efits beyond current limits for long-term 
employees.

The contract applies to the Master 
Services Joint Council, which is com-
prised of four different unions.  The 
unions that are party to the Council are 
Service Employees International Union 
Local 1877, UFCW Local 324, Teamsters 
Local 495, and Bakery, Confectionery, 
Tobacco Workers and Grain Millers Local 
83.  Employees in a number of job clas-
sifications are covered by the agreement, 
including drivers, custodians, gate recep-
tionists, and wardrobe personnel.  The 
parties bargained for four weeks, and the 

contract was supported 2-1 by members 
of the bargaining committee.

 Under the pact, employees who 
have advanced through the four year 
progression will get a 12 cent per hour 
adjustment after which a 3 percent general 
increase will be applied to their hourly 
rate for an overall first year increase aver-
aging 4 percent.  Further increases of 3 
percent will be paid in each of the remain-
ing three years.  Under the prior agree-
ment, the average top scale rate was just 
under $12 per hour.

For most classifications, the start-
ing rate has been increased nearly 40 
cents per hour to $7.60.  Employees will 
receive annual wage step adjustments in 
each year of the contract, but in the third 
year, there will be a 3 percent increase 
across the board.

The contract also introduces premium 
pay of $1 per hour for “working lead” 
employees and $1.50 per hour for “gen-
eral lead” employees.  This premium pay 

benefit will result in additional higher 
wages for about 30 percent of the bargain-
ing unit.

Martin Luther King, Jr.’s birthday 
became the tenth paid holiday for 
Disneyland employees, and employees 
can now use their accrued vacation in par-
tial day increments, allowing employees 
to use vacation time as personal or sick 
leave.  Additionally, the new agreement 
expands the bereavement leave provision 
to apply to in-laws, grandparents, and 
“registered” same-sex domestic partners.

The schedule for pension benefits has 
been modified, allowing employees with 
between 41 and 45 years of service to 
accrue additional pension benefits.  Prior 
to the new agreement,  the maximum 
monthly benefit for those with 40 or more 
years of service was $896.75 per month. 
Now, employees who achieve 45 or more 
years of service can receive a maximum 
benefit of $1,002.50 per month.

Bargaining Developments

Disneyland & Joint Service Council Agree To New Contract

In the latest episode of a decade-long dispute, the Eleventh 
Circuit has ruled that two of four women deterred from applying 
as servers at Joe’s Stone Crab by its all-male server policy were 
entitled to back pay.  EEOC v. Joe’s Stone Crabs Inc. The EEOC 
first charged the restaurant with discrimination in 1991.  A fed-
eral court in 1997 found the policy discriminated against women 
as 108 consecutive job openings at the restaurant were filled by 
men and few women applied for positions.  In 1998 the court 
ordered injunctive relief regarding hiring policies, as well as 
$154,000 in damages to four women deterred from seeking posi-
tions.  After appeal and remand, the court in 2001 reinstated its 
back pay order.  The Court found no express policy of excluding 
women, but did find this was “a prevailing attitude.”

Joe’s appealed, claiming that because none of the four actu-
ally applied for positions, they could not recover.  The Eleventh 
Circuit rejected this argument, holding that a non-applicant 
may establish a prima facie case by showing she refrained from 
applying due to a justifiable belief that it was futile.  The court 
did reverse the back pay award as to two of the four women, 
finding the EEOC failed to demonstrate their “real and present 
interests” in applying at the operative date in 1990.  One applied 
only in late 1991, and the other intended to apply in 1989 but 
did not participate in the restaurant’s pre-applicant screening 
process.

In The Courts

Two Female Job-Seekers Entitled to Back Pay From Joe’s Stone Crabs
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The U.S. District Court for the Middle District of Florida 
recently held that a Florida restaurant employee’s same-sex 
harassment claim failed because the alleged harasser, who is 
deaf and mute, was required to gesture and touch others in order 
to be understood.  Moreover, the court concluded that 20 hugs 
and other contacts over a seven year period lacked the severity 
and pervasiveness to violate Title VII of the 1964 Civil Rights 
Act.  (Willets v. Interstate Hotels L.L.C. d/b/a Sawgrass Marriott 
Resort).

Writing for the court, Judge Harvey Schlesinger found that 
plaintiff Jason Willets could not establish that a deaf mute co-
worker at the Sawgrass Marriott had engaged in acts of prohib-
ited harassment.  In granting the Resort’s Motion for summary 
judgment, the court stated that: “although the record supports 
that [his co-worker] may have been extremely irritating to 

Plaintiff and other Marriott employees, there is no indication 
Plaintiff ever felt physically threatened . . . and there is little 
indication in the record that these incidents unreasonably inter-
fered with Plaintiff’s job responsibilities.”  The court further 
stated that the deaf employee was often forced to rely on touch 
because of his disability and, while it did not give “a license to 
sexually harass co-workers,” that fact must be considered when 
weighing the evidence.

The court also questioned whether the alleged harassment 
occurred “because of sex,” as required in evaluating sex harass-
ment claims.  The court found, however, that the deaf employee 
allegedly hugged co-workers of both genders, something 
acknowledged by the Plaintiff.

Newsworthy

Twenty Hugs Over Seven Years Not Harassment

In the Courts

Court Rules Fired Chef Can Sue Russian Tea Room
 Judge Deborah Batts of the U.S. District Court for the 

Southern District of New York has ruled that a former Russian 
Tea Room chef who was fired did not sufficiently demonstrate 
fraud or wrongful discharge, but ruled that he can proceed with a 
breach of contract claim. (Canelle v. Russian Tea Room.)

Chef Fabrice Canelle’s complaint “enumerated the ways in 
which the agreement was breached,” but, according to the court, 
Canelle’s three other claims for fraud, wrongful discharge, and 
tortious interference with contract were not established in the 
complaint.

Judge Batts also dismissed Canelle’s claim for punitive dam-
ages on the breach of contract claim. stating that “Generally, 
punitive damages are not available for a breach of contract.”

Canelle’s fraud charges were dismissed because he failed 
to name the proper defendant, but the court gave him another 
opportunity to proceed on this claim, allowing him thirty days 
to amend the fraud cause of action.  The court made clear that it 
was following established precedent as well as the Federal Rules 
of Civil Procedure in allowing the amendment.  “Rule 15(a) 
of the Federal Rules of Civil Procedure provides that permis-
sion to amend a pleading ‘shall be freely given when justice so 
requires,’” Batts declared.

In his fraud complaint, Canelle named a fellow Tea Room 
employee as the defendant, but not the Tea Room owner and 
operator.  However, the complaint alleged that the Tea Room 
owner made fraudulent statements that convinced Canelle to 
accept the chef position at the Tea Room and relocate from San 
Francisco to New York.  The restaurant’s owner supposedly 
promised Canelle full control over the menu, and the opportunity 

to “reinvent Russian cooking.”
Based on these representations, Canelle signed a three and 

one-half year contract with the restaurant in 1999, and was ter-
minated by the restaurant in 2000, prior to the contract’s expira-
tion. 

Canelle alleged that the restaurant tortiously interfered with 
his contract when Canelle was told that life would be “very 
hard” for him if he tried to stay.  That claim was dismissed by 
the court since it did not offer further evidence of harassment.  
In dismissing the wrongful discharge claim, the court declared 
that New York law does not recognize a wrongful discharge 
claim independent of a claim for damages arising from a breach 
of an employment agreement.

Judge Batts noted that for a fraud complaint to be successful, 
a “particularity requirement” must be satisfied.  The fraud claim 
must specify details about the statements that are believed to be 
fraudulent; the identity of the speaker; when and where the state-
ments were made and an explanation of why the statements are 
fraudulent.

The court concluded that in his complaint, Canelle was vague 
about when the allegedly fraudulent statements were made.  
“Plaintiff essentially alleges that [the alleged] statements were 
made before plaintiff decided to move to New York,” the court 
said.  However, the court held that the vague time period given 
was inadequate.  Additionally, there is a lack of detail regarding 
such statements prior to Canelle’s decision to relocate.  In his 
complaint, Canelle never alleges reliance on any statement by 
restaurant management officials.
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Native American tribal leaders from 
New Mexico, Tennessee, and California 
recently appeared before a congressional 
panel to support a GOP-sponsored bill 
that would prohibit states from basing 
tribe-operated casino deals on whether 
those casinos would agree to permit 
unions access to casino employees.  The 
new bill was met with strong resistance 
by Democrats on the House Resources 
Committee who viewed it as anti-union.

Under the terms of H.R. 103, a casino 
deal between a state and an Indian tribe 
cannot be contingent on any labor pro-
vision or other employment terms and 
conditions at tribally owned businesses on 
Indian land.  This would leave the deci-
sion as to whether to allow unions access 
to tribal casinos entirely up to the indi-
vidual tribe.

The bill specifically bars tribal-state 
compacts from including “any provi-
sion relating to labor terms or conditions 
(including terms or conditions related to 
free association, organizing, or collec-
tive bargaining) for employees of trib-
ally owned businesses located on Indian 

lands.”  Additionally, this bill would void 
any prior agreements currently in exis-
tence.

The Indian Gaming Regulatory Act 
requires tribal-state compacts, which are 
used to govern Native American casi-
nos.  In 1999, over 60 Indian tribes in 
California signed one such compact, but 
some declined to participate due to labor 
provisions contained in the agreement.  
Allegations that tribes were “coerced” 
into signing the compact out of fear of 
losing their casino businesses quickly 
arose.  

One tribal leader appearing before 
the committee stated that labor provi-
sions in gaming compacts are improper 
and exceed the authority of the federal 
Indian Gaming Act.  Another leader from 
Tennessee discusses a recent New York 
law which mandates that tribal compacts 
include a provision requiring casino man-
agement to stay neutral during a union 
campaign.

The tribal leaders point to a lack of 
legal recourse as a result of the U.S. 
Supreme Court decision in Seminole 

Tribe v. Florida, which prevents Native 
American tribes from suing states for 
bad faith negotiation of tribal compacts.  
Accordingly, tribal leaders must accept 
states’ labor demands, or risk being 
denied a gaming compact.

Tribal leaders point to a federal appeals 
court decision in Nat’l Labor Relations 
Bd. v. Pueblo of San Juan which affirmed 
a tribe’s power to refuse mandatory union 
membership in support of their posi-
tion.  In that case, the full Tenth Circuit 
held that compulsory union membership 
for commercial enterprises on tribal land 
was barred by the tribe’s right to work 
ordinance and was not preempted by 
the National Labor Relations Act.  The 
office of the bills sponsor, Representative 
J.D. Hayworth (R-AZ), announced that 
Hayworth plans to introduce an additional 
bill which would amend the National 
Labor Relations Act (NLRA) to specifi-
cally state that it does not apply to Native 
American tribes.

The Bureau of Indian Affairs at the 
Interior Department has not yet taken a 
position on either bill.

Newsworthy

GOP Effort To Scrap Labor Policies at Casinos 
Receives Support From Tribes: Democrats Oppose

Starbucks Corporation recently agreed 
to pay as much as $18 million to settle an 
overtime class action lawsuit alleging that 
thousands of current and former managers 
and assistant managers in California spent 
long hours performing non-management 
related tasks and were uncompensated 
for overtime.  The plaintiffs alleged that 
Starbucks consistently had them work 
forty-plus hours per week, and while at 
work, spend a majority of their time per-
forming everyday job duties such as mop-
ping the floor, cleaning machines, and 
ringing sales. 

Starbucks is one of countless busi-
nesses that have recently encountered 
class action overtime lawsuits filed under 
California’s wage and hour laws.  The 

California law requires employers to pay 
time and a half for every hour worked 
or portion thereof after eight hours in a 
given day.  This standard applies even to 
salaried employees who are employed in 
a managerial or supervisory capacity if at 
least 50% of the employee’s time is spent 
performing tasks that are not related to 
management of the business. 

Other similar cases have recently 
reached very large settlements. Farmers 
Insurance Exchange settled an overtime 
claim on behalf of 2,400 claims adjusters 
for $90 million, Rite Aid Corp. settled 
with 3,000 managers and assistants 
for $25 million, and Bank of America 
reached a $22 million settlement with 
approximately 6,000 personal assistants.  

Pacific Bell had two multi-million dollar 
settlements related to overtime, one for 
$35 million and the other amounting to 
$27.8 million.

Starbucks denied liability and stated 
that the settlement, which was subject to 
a confidentiality agreement, was an effort 
at resolving the matter without extensive 
litigation.  Under its terms, however, 
Starbucks will be making payments to 
approximately 1,000 current employ-
ees and an unknown number of former 
employees.  

Starbucks had been named to Fortune 
Magazine’s listing of “Best Places to 
Work in 2002.”

Verdicts & Settlements

Starbucks Pays $18 Million to Settle Overtime Suit
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Verdicts & Settlements

Sexual Harassment
  Chili’s Inc. recently agreed to settle an EEOC complaint that 
alleged it had subjected nine women to sexual harassment by a 
manager at its Memphis Cozymel’s Coastal Mexican Grill outlet.  
(EEOC v. Chili’s Inc., Brinker Int’l Payroll Corp., and Brinker 
Int’l, d/b/a Cozymel’s Coastal Mexican Grill).  The women 
will share in a $117,500 settlement.  The EEOC filed suit in 
2001 with the U.S. District Court for the Western District of 
Tennessee.  The suit alleged that Chili’s subjected several female 

employees to harassment because of thei sex in violation of Title 
VII of the 1964 Civil Rights Act.
   Under the terms of the Consent Decree filed with the court 
and approved by Judge Bernice Donald, Cozymel’s must report 
every employee complaint of sexual harassment for one year to 
the EEOC, and every restaurant employee must read and sign a 
copy of Cozymel’s sexual harassment policy.

Verdicts & Settlements

Restaurant Wins Suit Over Firing Of Food Server
Jurors in Los Angeles County recently 

decided that a restaurant employee was 
not sexually harassed or terminated in 
retaliation for purported complaints 
that were made against two members of 
management (Connor v. Rowboat Fish 
Market, Inc., aka Froggy’s Fish Market).

Plaintiff Leanne Connor, was employed 
by Froggy’s Fish Market from 1998 until 
2000.  During her one-and-a-half-year 
tenure as a part-time food server, she 
claimed that she was sexually harassed by 

both the male corporate president and by 
the restaurant’s female manager.  She also 
claimed that when she complained about 
the harassment, the defendants retaliated 
against her by terminating her employ-
ment in March 2000.

The plaintiff alleged sexual harassment 
and retaliation in violation of California 
Fair Employment and Housing Act.

The two individual defendants and the 
defendant corporation denied that Connor 
was sexually harassed and/or that she 

complained about the alleged harassment.  
They claimed that she was terminated 
for documented poor performance.  The 
defendants said that the plaintiff had been 
terminated once before for missing two 
shifts, but had been rehired by the restau-
rant.  Connor claimed emotional distress 
and began psychotherapy after her second 
termination.  The jury returned a defense 
verdict for the three defendants, voting 
12-0 on each cause of action for each 
defendant.

Newsworthy

Court- Appointed Monitor Runs H.E.R.E.
Local 69 Following Charges Of Corruption

A New Jersey District Court recently appointed a monitor 
to reform the Secaucus, NJ Hotel Employees and Restaurant 
Employees Union, Local 69 following charges of organized 
crime and corruption in the local.   

A Consent Decree was entered under the Racketeer Influenced 
and Corrupt Organizations Act (RICO) by Judge Garrett E. 
Brown Jr. of the U.S. District Court for the District of New 
Jersey.  The Consent Decree gives the monitor expansive pow-
ers to run Local 69, which represents nearly  4,000 employees 
in New Jersey, a large portion of whom work at the Continental 
Arena and the Meadowlands Sports Complex.

The lawsuit follows two other RICO suits filed against the 
Hotel Employees Union: one against the H.E.R.E. International 
Union,  and one against Atlantic City based Local 54.

The newly-appointed monitor is Kurt Muellenberg, a 
Washington, D.C. attorney and former chief of the Organized 
Crime and Racketeering Section of the Justice Department.  
Muellenberg was previously a court-appointed monitor for the 
H.E.R.E. International Union RICO action. His term will be for 
four years, and the costs of the monitorship will be paid by the 
union.

Muellenberg will have broad authority as monitor, includ-
ing the power to remove officials or members of the local, to 

approve disbursements of Local 69 assets, to investigate the 
union, to take action on collective bargaining agreements, to 
refer matters to federal prosecutors for investigation and poten-
tial criminal charges, and to otherwise run and supervise the 
affairs of the local.

Federal prosecutors had alleged that Local 69 was influenced 
by members and associates of organized crime for more than 
15 years.  The complaint filed by the Department of Justice 
alleged that “for over fifteen years, members and associates of 
the Genovese Crime Family have exercised influence over Local 
69,” and that racketeering activity by the Local included extort-
ing Local 69 members, embezzling union funds, and using fear 
and violence to extort funds from an employer.  The complaint 
also alleged that a “climate of intimidation” was pervasive in the 
local, and the union’s leadership failed to redress proven instanc-
es of corruption in their union.

Hotel Employees and Restaurant Employees International 
Union cooperated in the government’s investigation of Local 
69, according to the Justice Department.  Local 69 was recently 
placed into a trusteeship with HERE Vice President John A. 
Boardman as trustee.  Boardman will handle the daily affairs of 
Local 69 under the monitor’s direct supervision.
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In The Courts

Arab Server May Pursue Race and
National Origin Harassment Claims Against Denny’s

A Maryland District Court has ruled that an Arab American 
Denny’s server who was allegedly called derogatory names and 
forced to clean-up after his white co-workers can pursue his 
claims of race and national origin harassment against the restau-
rant.  (Elries v. Denny’s Inc.)  

Plaintiff Karam Elries, a native Palestinian, worked for 
Denny’s from 1997 to 1998 as a food server.  During that peri-
od, he complained to his managers on numerous occasions that:

• management joked about his Arab culture, screamed at him, 
and called him derogatory names; 

• he was denied schedule changes, including time for Muslim 
holidays, while non-Arabs and whites were granted such chang-
es;

• Arab servers were ordered not to speak Arabic, even on 
break times; 

• Arab servers were ordered to take breaks when their stations 
were busy, so that the manager could collect their tips, in viola-
tion of policy; and 

• he was required to clean up after white servers who did not 
clean their stations.

According to Elries, the incident leading to his termination 
occurred when a manager changed his work station without 
informing him and seated a new customer in Elries’ new section.  
The customer became upset after having to wait.  Elries and the 
manager engaged in a confrontation after this change, following 
which Elries was fired for insubordination and failing to attend 
to a customer.

Elrie’s suit against Denny’s claims discrimination on the basis 
of race, religion, and national origin in violation of Title VII 
of the 1964 Civil Rights Act.  Other claims asserted by Elries 
included abusive discharge, intentional infliction of emotional 
distress, civil conspiracy, negligent hiring, supervision, selection, 
and retention.  All of the charges, except for those predicated on 
Title VII, have since been dismissed.

To succeed on such a claim under Title VII an employee must 

show “discrimination so severe or pervasive as to create an abu-
sive work environment.”

Denny’s sought summary judgment on Elries’ claims, arguing 
that his allegations were not connected to his race or ethnicity, 
were unrelated to the work environment, and did not rise to the 
level of severe and pervasive.   The court found these arguments 
unpersuasive and denied summary judgment to Denny’s on 
Elries’s hostile work environment harassment claim.

The court stated that “many of the Plaintiff’s allegations 
connect to his race or ethnicity,”and that his “total allegations, 
at least twenty-three in just eleven months, together with the 
supporting affidavits, allege a continuous pattern of racially 
motivated actions that could hardly be called isolated incidents.”  
The court also declared that Elries presented direct evidence of 
discriminatory intent, pointing to an affidavit stating that a man-
ager had said she intended to “get rid of all the Arabs.”

Denny’s cited a number of disciplinary infractions by Elries as 
the reason for his firing.  Elries asserted that these disciplinary 
notices were merely pretextual.   The court appeared to agree, 
considering that “when another employee cursed at Elries and he 
complained to management, Elries also received a reprimand.”  
Instead, the court rejected Denny’s attempt to establish a legiti-
mate, nondiscriminatory reason for the termination, concluding 
that the “pretextual nature [of the reprimands] is a material dis-
pute of fact.”  

Further, the court denied summary judgment on Elries’ retalia-
tory discharge claim, stating that “Generally, closeness in time 
establishes a causal connection and makes a prima facie case of 
causality.”  Management reported to the Office of Civil Rights 
Monitoring an incident where a co-worker racially insulted 
Elries.  This disclosure was required by company policy, but two 
days later, Elries was fired.  According to the court, “This estab-
lishes the prima facie causality,” despite Denny’s contention that 
closeness in time did not apply because many complaints were 
made by Elries during the six months prior to his termination.

Newsworthy

EEOC Allowed To Proceed Against “‘Equal Opportunity’ Harasser”
The Equal Employment Opportunity Commission filed suit 

against a Wise, Virginia Arby’s restaurant, claiming that a 
female manager subjected her female employees to graphic com-
ments, inquiries about sex, and requests for sex.  The employees 
claimed that the manager also slapped and touched their bodies, 
and required them to scrub floors with a toothbrush.  (EEOC v. 
Pentman, LLC).  In its defense, the restaurant argued that the 
manager “was an ‘equal-opportunity’ harasser who did not dis-
criminate by gender in her offensive conduct.  If that were true, 
it would be an obstacle to the EEOC’s case,” the court said, 
citing Lack v. Wal-Mart Stores Inc.  However, the court found 
that a trial is appropriate to determine whether female and male 

employees were equally harassed.
“Same-sex harassment is actionable under Title VII, so long as 

the offensive conduct actually constituted discrimination because 
of sex,” said Judge James P. Jones of the U.S. District Court for 
the Western District of Virginia.

While some of the witnesses saw or heard the manager touch 
or make sexual comments to male employees, they claimed that 
her conduct was directed more towards female staff than to male 
employees.

Jude Jones opined: “I find a genuine issue of material fact 
exists as to whether men and women were treated alike in this 
regard.’”
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Bargaining Developments

Las Vegas Strip and Downtown Resorts Settle Contract
  Members of Las Vegas Culinary Workers Local 226 and 
Bartenders Union Local 165 recently voted overwhelmingly 
to approve new five-year contracts with owners of Las Vegas 
Strip  mega-resorts as well as with the downtown properties. 
Downtown increases were more than $1.00 per hour less over 
term.  The two union locals represent approximately 45,000 Las 
Vegas employees.  A key concern of both sides in negotiations 
was the escalating cost of medical insurance benefits under the 
jointly administered Health & Welfare Trust Fund.  The unions 
postponed a threatened June 1 strike for 30 days to attempt final-
izing agreements city-wide.
   Throughout negotiations, the unions sought to continue fully-
paid, employer provided medical insurance coverage for Strip 
Resort and downtown employees.  Neither the Strip nor down-
town agreements provide for any first year wage increases.  
The agreements ultimately reached for the Strip properties call 
for $3.235 an hour over the life of the contracts   Most of the 
increase will go to maintenance of  health and welfare ben-
efits.  In the first year of the Strip agreements, 65 cents per hour 
worked goes into the health and welfare fund, while 3.5 cents 
per employee per hour goes to the pension and training funds.  
Pension contributions will go to $.48 per hour in the first year 
under the new agreements. Second year increases of 60 cents 
will be followed by increases of 65 cents in each of the remain-
ing contract years.  The unions will determine whether to apply 
second through fifth year increases to wages or benefits. 

   Eleven of twelve downtown properties quickly followed 
the conclusion of Strip  negotiations with agreements of their 
own.  However, the Golden Gate Hotel endured an eight-day 
strike before finally reaching a separate agreement with the 
unions.  Because of the differences between Strip and downtown 
economics, the downtown pact calls for $2.20 per hour over 
term, more than a dollar an hour less than the Strip contracts.    
Currently, the average wage downtown is about $12.40 per hour, 
while the average hourly Strip wage is approximately $13.10.  
As with Strip negotiations, medical insurance costs dominated 
the downtown talks.
   The downtown pact calls for a $.68 cent increase in the first 
year, of which  65 cents will go to the health-welfare fund, 
matching the Strip agreement, while 3 cents will go to the 
pension fund, raising pension contributions to $.48 per hour.  
Remaining increases are 30 cents in June 2003, 30 cents in June 
2004, 22 cents in June 2005, 22 cents in Dec. 2005, 24 cents in 
June 2006 and 24 cents in Dec. 2006.  As with the Strip agree-
ments, allocation of  increases in the second through fifth years 
will be determined by the unions.  Under the downtown agree-
ment, progression rates for new hires will be extended from 
three years under the prior contract to five years.  Downtown 
properties also agreed to reduce the number of checkout rooms 
and rooms with rollaway beds that a room attendant must clean 
on a single shift.

In The Courts

EEOC Commences Bias Suit Against Applebee’s
  A suit brought by the EEOC against a franchisee of Applebee’s 
International, Inc. for black-on-black discrimination has com-
menced in the U.S. District Court for the Northern District of 
Georgia.  EEOC v. Applebee’s Neighborhood Grill & Bar of Ga, 
Inc.
  The case revolves around a claim by Dwight Burch, who 
began working at the Jonesboro, GA, Applebee’s as a waiter in 
December 2000.  A new general manager who arrived in January 
of 2001 allegedly began harassing Burch by making numerous 
comments about the dark color of Burch’s skin that were offen-
sive and embarrassing to Burch.
  Burch asked the general manager to stop, but the harassment 
continued.  Burch informed his general manager that he would 
complain to Applebee’s corporate offices if the comments con-

tinued,  and he was subsequently given four written reprimands 
for minor offenses.  A complaint call by Burch to an Applebee’s 
hotline received no response from the company.
  The EEOC has sought a permanent injunction against 
Applebee’s to prohibit the company from engaging in any dis-
criminatory employment practices.  The EEOC also asked the 
court to compel the company to implement and enforce equal 
employment programs and practices.  With respect to the alleged 
harassment suffered by Burch, the EEOC is seeking back pay, 
coupled with compensatory and punitive damages, and legal 
costs.
  Applebee’s has denied all allegations, asserting that the restau-
rant “would have made the same decisions as to [Burch] regard-
less of his color or any protected activity.
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Judge Jan E. Dubois of the U.S. 
District Court for the Eastern District of 
Pennsylvania has ruled that a hostess at 
an Allentown, PA Denny’s can proceed 
with her sexual harassment and retaliation 
claims under Title VII against both the 
restaurant and her former manager for an 
incident in which the manager allegedly 
brandished a vibrator in his pants. (Brooks 
v. Mendoza.)  

Plaintiff Elizabeth Brooks may also 
proceed on her claims of intentional 
infliction of emotional distress against 
both defendants.  However, Judge Dubois 
granted a defense motion for summary 
judgment on Brooks’ negligent inflic-
tion of emotional distress claim, deter-
mining that it would preempted by the 
Pennsylvania’s Workmen’s Compensation 
Act.

According to Brooks, at shift’s end 
her manager showed her a vibrator.  
She allegedly called him “really sick,” 
attempted to leave and asked him to 
punch her time card.  The manager alleg-
edly called Brooks back, placed the 
vibrator in his pocket, and turned it on.  
Brooks then began crying and sought 
another employee to punch her time card, 
but the manager continued to follow her 
around the restaurant.

Brooks contacted her district manager 
the next day to report the incident, but 
declined his offer of a transfer to another 

store.  Several months later, when Brooks 
was fired by Denny’s, she instituted this 
action, alleging severe emotional distress.

The manager stated that the ‘vibrator’ 
was a portable back massager that he had 
been given by another employee.  He 
also stated that he placed it in his pants 
pocket, and that it only activated when he 
“propped his leg on one of the shelves” 
to punch employee time cards, including 
Brooks’.

Pennsylvania’s workers’ compensation 
law preempts all claims based on employ-
ment-related injuries except for those 
where the alleged injury is intentionally 
caused by a third party for personal rea-
sons.  The court concluded that Brooks’ 
intentional infliction of emotional distress 
claims “arise from the alleged harassment 
– taunting plaintiff with a vibrating object 
in his pants, pursuing plaintiff around the 
restaurant despite her protests.”  Judge 
Dubois found that these acts were per-
sonal in nature and fit within the preemp-
tion exemption.  Accordingly, the court 
concluded that Brooks may proceed with 
her claims against both the manager and 
Denny’s.

However, the court also ruled that 
Brooks’ claim of negligent infliction of 
emotional distress does not fit within the 
personal animus exception to preemption, 
and thus summary judgment was appro-
priate on that cause of action.

In The Courts

Former Hostess May Proceed With 
Harassment Suit Against Denny’s and Ex-Manager

Verdicts & Settlements

Pregnancy Discrimination
Sodexho Corp., a Gaithersburg, Md., food and facilities man-

agement firm, recently agreed to settle EEOC allegations of 
pregnancy discrimination against a female employee.  (EEOC v. 
Sodexho Marriott Services).  The monetary settlement was for 
$50,000.

The EEOC filed suit in 2001 with the U.S. District Court 
for the District of Maryland alleging that Sodexho wrongfully 
terminated a pregnant day porter at its Owings Mills, Md., site.  

Sodexho denied the allegations contained in the EEOC com-
plaint.

Under the terms of the Consent Decree filed with the court and 
approved by Judge André M. Davis, Sodexho agreed not to dis-
criminate against any employees who oppose any practices pro-
hibited by Title VII.  The company also must provide training for 
managers and supervisors on the anti-discrimination provisions 
of Title VII regarding pregnancy and non-retaliation.

Verdicts & Settlements

Sex Harassment
Lagadinos Inc., owners of the Double T 

Diner in Baltimore, Md., agreed to settle 
EEOC allegations of maintaining a sexu-
ally hostile environment and retaliation 
against 12 female complainants who were 
subsequently fired.  The settlement was 
fixed at $300,000.  (EEOC v. Lagadinos 
Inc. dba Double T Diner).

The EEOC filed suit in 2001 with the 
U.S. District Court for the District of 
Maryland alleging that Lagadinos subject-
ed its waitresses to physical touching and 
sexually suggestive, lurid, and derogatory 
comments in violation of Title VII of the 
1964 Civil Rights Act.  Waitresses who 
complained were allegedly threatened, 
berated, and ultimately forced to quit 
their jobs or were fired for complaining.  
Legadinos denied all material allegations 
in the EEOC lawsuit.

Under the terms of the two-year 
Consent Decree filed with the court and 
approved by Judge Marvin J. Garbis, the 
$300,000 will be divided into 12 equal 
payments of $25,000 for each of the 
complainants.  In addition, Lagadinos 
must institute a complaint procedure for 
employees to raise issues to management 
of discrimination, harassment, or retali-
ation either verbally or in writing.  The 
company must also train all of its employ-
ees in diversity and anti-harassment 
under Title VII.  At least one top-level 
Lagadinos manager must be present at 
each employee training session to empha-
size the importance of the training and 
company anti-harassment policies.
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At The Board

NLRB Finds Saipan Hotel Acted Illegally
In Ending Jobs For Three Union Supporters

The NLRB recently ruled that a 
Northern Mariana Islands hotel violated 
the National Labor Relations Act by fail-
ing to renew employment contracts with 
three nonresident employees because of 
their union activities.  (Pacific Micronesia 
Corp,, d/b/a Dai-Ichi Hotel Saipan 
Beach).

The Dai-Ichi Hotel is located on the 
Island of Saipan in the Commonwealth 
of the Northern Mariana Islands, a U.S. 
Territory in the western Pacific Ocean.  
While the National Labor Relations 
Act covers employers on the Mariana 
Islands, the Commonwealth retains the 
right to regulate its immigration policies.  
Employers can only hire a nonresident 
if a local official certifies that no quali-
fied resident is available to perform the 
job.  Upon such certification the employer 
must then sign an employment agreement 
with both the local official and the non-
resident.  Nonresidents may only stay in 
the Commonwealth for the duration of the 
job, and the employer must apply annual-
ly to extend each nonresident employee’s 
employment.

In early 1996, Hotel Employees and 
Restaurant Employees Local 5 and the 
Commonwealth Labor Federation lost 
an election to jointly represent Dai-Ichi 
Hotel employees, but the NLRB set aside 
the election results.  It ordered a second 
election because of press reports about 
legislation proposed by local legislators 
with anti-union views that were published 
shortly before the election.  The proposed 
legislation was intended to limit employ-
ment of nonresidents.

The unions narrowly won a second 
election in February 1998 and were certi-
fied as the employees’ bargaining repre-
sentatives.  The unions filed unfair labor 
practice charges after the hotel refused 
to bargain and provide requested infor-
mation.  In February 1999, the NLRB 
granted its general counsel’s motion for 

summary judgment and directed the hotel 
to bargain with the unions.  However, in 
June 2000, the U.S. Court of Appeals for 
the District of Columbia Circuit found the 
Board had erred in overturning the first 
election and invalidated the unions’ certi-
fication.

Also, in 1999, the NLRB’s general 
counsel had alleged that 39 employees 
were let go because of their union activi-
ties.  An administrative law judge initially 
ruled that while the union activities of all 
39 were a motivating factor in the deci-
sion not to renew their contracts, the hotel 
would not have rehired any of them any-
way because of an economic downturn 
and the requirement to hire qualified local 
residents.

In September of that year, the ALJ 
issued his initial decision on a number 
of unfair labor practice allegations.  The 
judge found union activity was a motivat-
ing factor in the hotel’s decision to not 
renew the employment contracts of 39 
nonresidents.  The judge further found 
that before and after the second election, 
the hotel committed numerous viola-
tions including interrogating employees 
about their union views, making threats, 
creating the impression of surveillance of 
union activities, and stating that voting 
in favor of the unions would be futile.  
However, the judge found the hotel car-
ried its burden of showing that it would 
not have rehired the 39 employees even 
had they not engaged in union activities.  
When the hotel tried to renew contracts 
for seven employees, it was required to 
hire qualified residents instead, according 
to the ALJ.  The judge also found a severe 
downturn in the Asian economy n 1997 
caused a reduction in force.

The general counsel successfully 
moved to reopen the hearing to present 
evidence allegedly showing a plan to 
replace pro-union Filipino employees with 
Nepalese immigrants prior to the second 

election.  The ALJ issued a supplemental 
ruling in July 2001, finding that the gen-
eral counsel’s contention lacked credibil-
ity.  However, the judge reconsidered his 
earlier ruling and decided the hotel had 
discriminated against 28 nonresidents by 
failing to renew their contracts because of 
their union activities.  He found the hotel 
had not followed the general practice of 
employers to keep more senior and expe-
rienced staff when conducting a reduction 
in force, an argument never advanced by 
the general counsel.

On review of the ALJ’s decision, 
Chairman Peter Hurtgen and Members 
Wilma Liebman and William Cowen 
rejected his reasoning that the hotel 
violated general seniority policy by let-
ting the 28 employees go while rehiring 
other employees with less seniority who 
were not identified as union supporters.  
“[C]ontrary to the judge’s analysis, the 
Board has squarely held that a failure to 
lay off employees in order of seniority 
cannot constitute evidence of discrimina-
tory motive in the absence of evidence 
that seniority has been used in the past,” 
the Board said.  However, the Board 
found convincing evidence that the hotel 
declined to renew contracts with three of 
the 39 because of their union activities.

The NLRB agreed with the ALJ that 
the general counsel failed to prove the 
hotel had schemed to defeat the union 
by replacing pro-union employees.  The 
Board also agreed that a reduction in 
force was necessary and that the hotel 
was unable to hire seven nonresidents 
because qualified residents were avail-
able.  However, the NLRB rejected the 
ALJ’s seniority rationale, finding “no 
evidence that the [hotel] has ever before 
followed seniority in selecting employees 
for layoffs” or “as a basis for any employ-
ment decision.”

continued on page 12



Summer 2002 Page 11Hospitality Industry Quarterly

The California Court of Appeal ruled 
that a restaurant owner cannot sue com-
munity activists for defamation because 
they picketed and leafletted her restaurant.  
The picketers were seeking to enforce 
an earlier judgment for unpaid over-
time wages owed two former restaurant 
employees (Park v. Korean Immigrant 
Workers Advocates of S. Cal.)

Reversing a ruling by the Los Angeles 
county Superior Court, the appeals 
court found that Park’s suit against the 
Korean Immigrant Workers Advocates of 
Southern California (KIWA) was prohib-
ited by California’s anti-”SLAPP” statute.  
SLAPP is an acronym for “strategic law-
suits against public participation;” SLAPP 
suits are aimed at deterring or punishing 
private citizens for exercising political or 
legal speech rights.

Two employees who worked at Park’s 
Pho L.A. restaurant in the “Korea-Town” 
section of Los Angeles filed claims with 
the California Labor Commissioner 
to recover unpaid wages.  The Labor 
Commissioner awarded one employee 
$39,335.87 plus interest and penalties, 
and the other a total of $47,242.50.

Shortly after the Labor Commissioner 
awards, Park purchased the restau-
rant from the defendants in the Labor 
Commissioner actions.  Peaceful pick-
eting of the restaurant by community 
members began one month after the sale.  
Leaflets demanded that Pho L.A. obey the 
Labor Commissioner award and referred 
to “two former restaurant workers” who 
were ‘paid less than minimum wage’ 
while working at Pho L.A.”  The leaf-
let further called upon “the employer to 
acknowledge its impropriety and respond 

to” the leaflets’ demand to pay.
Shortly thereafter, Park filed a com-

plaint against KIWA and others for libel, 
slander, and intentional and negligent 
interference with prospective business 
advantage.  In her complaint, Park alleged 
that claims were being made that she was 
“somehow responsible for failing to pay 
[the] past due wage claims . . . [which] 
are false and are clearly intended to cause 
[Park] economic harm by dissuading 
potential customers.”  KIWA filed a spe-
cial motion to strike the complaint under 
the anti-SLAPP statute.

The lower court denied KIWA’s motion, 
finding that although the picketing and 
leafleting was protected activity under 
the statute, Park had established a “prob-
ability of success on the merits of her 
claims because she [was] not liable for 
the wage claims of the Restaurant’s [for-
mer employees and] the statements made 
by defendants were false and made with 
reckless disregard of their truth.”

The California anti-SLAPP statute, 
enacted in 1993, provides for dismissal 
of any lawsuit arising from “any act of 
[a] person in furtherance of the person’s 
right of petition or free speech under the 
United States or California Constitution in 
connection with a public issue” unless the 
party bringing the suit shows a probability 
of success on the merits.  “[A]ny state-
ment or writing made in, or in connec-
tion with, an issue under consideration or 
review by an official proceeding or body 
is protected, by law” as are “statements 
made in a public place or public forum in 
connection with an issue of public inter-
est,” according to the court.

Writing for the court, Justice Mildred L. 

Lillie found that the leafleting and picket-
ing was activity protected under the stat-
ute because it involved “statement[s] or 
writing[s] made in . . . . connection with 
an issue under consideration or review 
by an official proceeding or body,” and 
because it involved “statements made in 
a public place or public forum in con-
nection with an issue of public interest.”  
Judge Lillie opined that Park had failed 
to demonstrate a probability that she 
would win her defamation suit against 
KIWA and others involved in the picket-
ing because she could not show that the 
statements referred to her or were “of and 
concerning” her.  Justice Earl Johnson and 
Dennis M. Perluss joined in the opinion.

As the statements and conduct were 
shown to be protected, the burden shifted 
to Park to establish the probability that 
she would win her defamation claim.  
Success on the merits required Park to 
show that the statements on which her 
defamation claim was based “refer[red] 
to Park or were ‘of and concerning’ her.”  
This she could not do, according to the 
court, because the statements did not 
expressly refer to Park.  Rather, Judge 
Lillie found that no one who knew Park, 
“her purchase of the restaurant, and the 
circumstances of the [wage] cases, could 
reasonably concluded that the state-
ments made by the [picketers] referred 
to, or were ‘of and concerning’ her.”  
Consequently, the court reasoned that 
Park could not establish that she would 
prevail on the merits of her defamation 
claim, and the trial court should have 
granted KIWA’s motion to strike.

In the Courts

Restaurant Owner’s Defamation Suit Dismissed

Verdicts & Settlements

Sex Harassment/Retaliation
ELM’s Inc. has agreed to settle an EEOC lawsuit filed in the 

U.S. District Court for the Northern Mariana Islands.  The suit 
alleged that ELM’s fired a cashier who complained about sexual 
harassment (EEOC v. ELM’s Inc., d/b/a Town and Country 
Restaurant).  The settlement amounted to $12,500.  According to 
allegations in the complaint, the cashier reported sexual harass-
ment by a co-worker to her managers.  The co-worker was an 
ELM supervisor.  ELM’s also allegedly fired another co-worker 
who helped the cashier report the harassment.  Both employees 

were Filipino non-residents who, without jobs, were in danger of 
deportation under Island law.  ELM’s denied all material allega-
tions in the EEOC complaint.

Under terms of the Consent Decree approved by Judge Alex R. 
Munson, ELM’s must provide two hours of anti-discrimination, 
anti-harassment, and anti-retaliation training to all supervisors 
and managers within 90 days.  Additionally, the two fired co-
workers will split the monetary award.
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  The Board found, however, that the fail-
ure to renew contracts of 3 nonresidents 
constituted unfair labor practices under 
the NLRA.  Hermie Coronejo, a cook and 
a union activist, was disciplined on June 
2, 1998, for the manner in which he said 
goodbye to his boss at the end of a shift 
while another employee, not known as 
a union supporter, also acted similarly.  
The Board adopted the ALJ’s finding 
regarding Coronejo, noting that the judge 
“properly found in his initial decision 
that the [hotel] viewed Coronejo as the 
employee’s leader in the [unions’] effort 
to organize.”  The same supervisor who 
disciplined Coronejo declined to renew 
his contract.  The Board determined that 
the hotel failed to show it would not have 
renewed his contract even in the absence 
of his union activity.  Coronejo’s situation 
did not fit the pattern of rejecting the first 
contracts coming up for renewal after 
deciding to conduct a layoff or of waiting 
until the end of the year to make cuts, the 
Board found.

Rosanna Cayabyab and Luisa Adao 
worked in the housekeeping department 
and were also active in the union cam-
paign leading up to the second election.  
Both were interrogated more than once 
by supervisors about their union views.  
One of those supervisors decided not to 
renew their contracts while renewing the 
contracts of 13 other housekeepers with 
the same anniversary date.  The Board 
decided that the employees’ union activity 
motivated the decision not to rehire them 
and that the hotel failed to show it would 
have taken the same action in the absence 
of their union support.

The Board declined to issue a broad 
cease-and-desist order against the hotel 
and instead tailored its order to the spe-
cific violations found.  The Board agreed 
with the ALJ’s recommendation that the 
hotel be ordered to rescind provisions 
in its employee handbook prohibiting 
employees from discussing their wages, 
hours, and other terms and conditions of 
employment and ordered the rescission 
of the same provisions in employment 
contracts.

continued from  page10

In The News

Determination Of Disability Not Appropriate 
At Motion to Dismiss State In ADA Lawsuit

A federal district court in Illinois denied 
an employer’s motion to dismiss where 
it was improperly based on an argument 
that the former employee plaintiffs were 
not qualified for their positions since they 
were fired while on disability leave.   

Ace Coffee Bar maintained that since 
Plaintiffs Anthony Gallo and David 
Yoshikane stated in their complaint that 
because they were unable to return to 
work at the time of their termination, they 
were unable to perform the essential func-
tions of their jobs.

According to Judge John W. Darrah of 
the U.S. District Court for the Northern 
District of Illinois, “[T]he factual ques-
tion of whether Plaintiffs were qualified 
individuals under the ADA is not properly 
addressed at this stage of the litigation.”  
Ace Coffee’s argument was held to be 
“meritless” by the court.  The court also 
considered that Gallo and Yoshikane 
declared in the complaint that their dis-
abilities could have been accommodated 
by the company without undue hardship.    

Both plaintiffs tore muscles in their 
leg while stepping down from a com-
pany truck.  Gallo and Yoshikane each 
made a claim under the Illinois Workers’ 
Compensation Act, and both were later 
terminated while recovering from their 
injuries.  In their suit, the men contend 
that they were terminated in violation of 
the Americans with Disabilities Act.  They 
also charge that they were terminated in 
retaliation for filing workers’ compensa-
tion claims, which is a violation of Illinois 
state law.  

Ace Coffee also maintained that Gallo 
and Yoshikane did not allege any accom-
modation request in their complaint.  The 
court discounted this argument, saying 
that “While Plaintiffs did not specifically 
plead that they requested an accommoda-
tion, it can be inferred that they did so, 
and this ambiguity must be construed in 

favor of the Plaintiffs.”   Furthermore, 
“Federal notice pleading requires that a 
plaintiff ‘set out in [the] complaint a short 
and plain statement of the claim that will 
provide the defendant with fair notice of 
the claim,’” the court said. 

Another allegation by Ace Coffee was 
that the plaintiffs’ injuries did not con-
stitute disabilities under the ADA.  A 
‘disability’ is defined under the ADA as 
a “physical or mental impairment that 
substantially limits one or more major 
life activities of such individual,” the 
court noted.  Whether an employee in 
fact suffers from a disability requires a 
case-by-case inquiry, and accordingly, the 
court found that determining whether a 
plaintiff has a disability under the ADA is 
“generally not appropriate in a motion to 
dismiss.”

While it ultimately remains to be seen 
if Gallo and Yoshikane can establish that 
their disabilities affect a major life activi-
ty, the court ruled that “At this state of the 
litigation, this Court cannot conclude that 
Plaintiffs cannot prove facts to support 
their claims.” For that reason, the employ-
er’s motion to dismiss was rejected.

Ace Coffee also sought a dismissal of 
the employees’ state law claims based on 
plaintiffs’ failure to include them in their 
EEOC charge.  The court concluded that 
the remedies available under the ADA are 
“separate and independent” from remedies 
available under state law.  The court also 
stated that the retaliation claims are “unre-
lated to discrimination” and did not need 
to be included in the EEOC charge.

Lastly, Ace Coffee’s claim that the court 
lacked supplemental jurisdiction over the 
state law claims was rejected.    Since the 
state law claims and the ADA claims were 
based on the same accidents and injuries, 
the court determined that it had jurisdic-
tion.

 

Saipan Hotel...



Newsworthy

Transport Workers Union
Decertifed At Stratosphere and Tropicana

Earlier this year, the National Labor Relations Board (NLRB) 
conducted a decertification election among dealers at the Las 
Vegas downtown Stratosphere Casino/Hotel.  The vote against 
continued representation by the Union was 112-105 with three 
challenges, according to the NLRB.  The TWU has filed objec-
tions to the election.  Among other objections, the union alleged 
that the Casino threatened dealers who were laid off with being 
“blackballed” at other casinos.

Stratosphere dealers had voted to unionize last year with the 
TWU, as had dealers at the Tropicana and the New Frontier, 
both Strip properties.  Shortly after the Stratosphere election, 

Tropicana dealers also decertified the TWU by more than a 
2-1 margin, voting 98-38 against continued representation.  
Negotiations for a first contract were in progress, and a number 
of tentative agreements had been reached, when the dealers filed 
a petition for the decertification election at the NLRB.  The 
Union indicated that it would not seek to overturn the results of 
the Tropicana election by filing objections.

Last year, the TWU also lost an election at the MGM Grand, 
another Strip property, in a unit of 750 dealers.

In The Courts

Food Service Manager Fails 
To Establish Retaliation For FMLA Use
  Paul D’Amico, a district manager for an on-site corporate 
cafeteria company, failed to show that his employer retaliated 
against him for taking sick leave, according to the U.S. District 
Court for the District of Massachusetts.  (D’Amico v. Compass 
Group USA Inc.).  D’Amico had taken sick leave after collaps-
ing on the job, allegedly due to the stress of marital difficulties.  
He was demoted to a “deli guy” position upon his return, and 
resigned shortly thereafter.  A summary judgment motion filed 
by Compass Group on the claim was granted.  Writing for the 
court, Judge Richard G. Stearns found that “the year separating 
his taking of FMLA leave and his resignation, without more, 
is simply too extended a time to establish a causal connection 
between the two events.”
   D’Amico, a chef by training, had been hired by Compass’s 
predecessor in 1984.  By 1993, he had earned several promo-
tions and favorable work evaluations, according to the court.  
When Compass took over operations in 1994, he was named 
manager of merchandising services.  After receiving favorable 
reviews, D’Amico was promoted to district manager, responsible 
for 17 major corporate accounts in three states.  From 1996 to 
1998, he received “competent” and “competent plus” evalua-
tions.
   In December 1997, D’Amico’s wife asked for a divorce.  
Thereafter, he sought treatment for depression.  In 1998, 
D’Amico collapsed while visiting a client and was hospital-
ized, where he remained unconscious for four hours.  He was 
transferred to a psychiatric facility.  Upon his discharge he was 
prescribed an antidepressant drug and told to remain at home for 
a week, according to the court.
   D’Amico subsequently asked for an additional week off, but 
his request was denied.  Nonetheless, D’Amico took two extra 
days on his own, but did not suffer any loss in pay as a result.  
In fact, during his absence, he received a positive job evaluation 
and a raise, according to the court.
   Shortly thereafter, however, D’Amico was counseled for fail-

ing to respond to time-sensitive requests and as a result his 
salary was reduced by $11,000 per year.  The demotion was to 
remain in effect until his next scheduled review, according to the 
court.
   In early 1999, a client complained about the quality of service 
provided by D’Amico, who was then told that he “had no future” 
with Compass.  One month later he was demoted to “deli guy.”  
Judge Stearns wrote that D’Amico formally complained about 
his demotion, was thereafter suspended and ultimately resigned 
his Compass employment before brining suit.
   In its defense, Compass maintained that D’Amico did not 
experience a “serious health condition” covered by the FMLA, 
that there was no evidence that he was denied any medical leave 
to which he was entitled, and that evidence of retaliation was 
non-existent.  The court found, however, that D’Amico’s depres-
sion constituted a serious health condition under the Act.  “While 
defendants argue that there is no evidence that D’Amico even 
took the [prescribed medication] and hence followed no ‘course’ 
of treatment, a patient’s failure to cooperate with a prescribed 
regimen of care cannot reasonably be perceived to invalidate the 
doctor’s diagnosis that the patient’s medical condition is worthy 
of treatment,” the court said.
   In addition, according to Judge Stearns, there was no evi-
dence the D’Amico suffered any retaliation for requesting the 
extra leave.  D’Amico argued that his “rapid” descent from 
district manager to “deli guy” demonstrated retaliatory intent.  
Disagreeing, the court stated that there was evidence from three 
separate supervisors and D’Amico’s only remaining client of 
performance deficiencies.  “While D’Amico might understand-
ably perceive his fall as precipitous, given his long, and until 
1998, generally successful career at Compass, the year separat-
ing his taking FMLA leave and his resignation without more, 
is simply too extended a time to establish a casual connection 
between the two events,” the court held.
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The Michigan Supreme Court recently 
ruled that firing an employee because of 
his adultery is not marital status employ-
ment discrimination prohibited by the 
Michigan Civil Rights Act (MCRA).  
(Veenstra v. Washtenaw Country Club).  
Writing for the court, Justice Robert P. 
Young stated that: “The clear, unambigu-
ous language of the statute protects status, 
not conduct,” rejecting the claim of a 
former country club golf professional.  
Because adultery is conduct, it is not a 
prohibited basis for a discharge, the court 
held in a 5-2 decision.

Brent Veestra was a golf professional 
at Washtenaw Country Club.  In January 
1996, he allegedly began an adulterous 
affair with a married woman.  In April, 
he left his wife, moved in with his mis-
tress and began escorting her to Club 
events, causing talk among the members.  
Shortly thereafter, Veestra’s wife insti-
tuted divorce proceedings; the Club then 
informed Veestra that his annual contract 
would not be renewed.

Veestra sued the club, alleging that his 
firing “was motivated in part if not entire-
ly because of his status as a divorced 
person,” in violation of the MCRA.  The 
trial court granted summary judgment to 
the Club on that claim, ruling that any 
discrimination against Veestra “was not 
based on his pending divorce but on his 
cohabitation with his mistress,” an unpro-
tected status under the state civil rights 
act.

The court of appeals reversed, finding 
that under a 1998 precedent involving 
housing discrimination, Veestra had a 
valid claim for marital discrimination to 
the extent that he “establishes discrimina-
tion on the basis of his unmarried cohabi-
tation.”  The appeals court further found 
that Veestra had created a genuine issue of 
material fact based upon the affidavit of 
the Club’s operations manger who stated 
that three board members had specifically 
expressed their disapproval of Veenstra’s 
divorce, called the situation “disgusting,” 
referred to Veestra as a “slut,” and stated 
that they “had to get rid of him.”

The Supreme Court vacated and 
remanded.  The MCRA provides that an 
employer shall not fire a person “because 
of religion, race, color, national origin, 
age, sex, height, weight, or marital sta-
tus.”  Other cases decided by Michigan 
courts have defined “marital status” as 
“whether a person is married,” Justice 
Young wrote “We hold that an employee 
discharged solely because of conduct 
such as adultery is not protected by the 
Civil Rights Act; the statute prohibits an 
employer only from making decisions 
because of race, sex, marital status, and 
the other protected statuses enumerated in 
the statute,” according to the court.

The court went on to state that the 
“unambiguous language of the Civil 
Rights Act protects only the consideration 
of a person’s marital status.”  Adverse 
action against an individual for con-
duct, without regard to marital status, 
provides no basis for recourse under the 
Act.”  However, according to the court , 
evidence of mixed motives, “when one 
motive is impermissible under the Civil 
Rights Act, is sufficient to withstand sum-
mary disposition” if the impermissible 
motive is “a determining factor.”  Here, 
there was “little evidence” indicating 
that the trial court considered the opera-
tions manager’s affidavit as establish-
ing an impermissible motive underlying 
Veenstra’s discharge.  Similarly, the court 
of appeals “failed to evaluate whether the 
pending divorce was a determining fac-
tor.”  Accordingly, the court remanded the 
case to the trial court to reconsider the 
Club’s motion for summary disposition in 
light of the affidavit.

In dissent Justice Michael F. Cavanagh, 
joined by Justice Marilyn Kelly, argued 
that “certain conduct can be directly 
linked to status in such a way that adverse 
action based on conduct will result in 
status-based discrimination. . . .  The 
majority’s distinction between status and 
conduct is “unworkable,” “artificial,” and 
narrows the breadth of the remedial act.”

In the Courts

Discharge Based On Adultery
Is Not Marital Status Bias
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The Olive Garden, which operates 
488 restaurants nationwide and employs 
approximately 60,000 employees, is 
revising its anti-harassment policy 
nationwide and will associate job guard-
ians or coaches for its mentally disabled 
staff under a Consent Decree recently 
negotiated with the Equal Employment 
Opportunity Commission.  EEOC v. 
GMRI, Inc., dba The Olive Garden.

A mentally disabled former kitchen 
employee at a Concord, New Hampshire 
Olive Garden alleged that he was 
harassed and terminated in violation of 
the American with Disabilities Act.  The 
former employee worked at the restaurant 
for four years prior to his termination, 
where he allegedly endured “daily physi-
cal and verbal abuse” from co-workers 
and members of management.  This pur-
ported conduct included name-calling, 
teasing, putting the employee in a head-
lock and pulling his pants down in front 
of co-workers.

The consent decree between Olive 
Garden and the EEOC provides for a 
$115,000 payment to the former employ-
ee, as well as $10,000 in attorneys’ fees 
to the New Hampshire Disabilities Rights 
Center, which joined in the litigation.  No 
admission of liability was made in asso-
ciation with the settlement.

Under the terms of the Consent Decree, 
Olive Garden also agreed to revise and 
expand its anti-harassment policy “to 
include guardians or job coaches in disci-
plinary proceedings.”  The revised policy 
now cites specific examples of disability-
based harassment.  Olive Garden addi-
tionally agreed to include the policy in 
its employee handbook, as well as to post 
the revised policy at all of its restaurants.

Verdicts & Settlements

Olive Garden Settles 
With EEOC; Revises 
Harassment Policy



Newsworthy

Health Fund Enjoined From Terminating Participant Benefits
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Newsworthy

Williams Family Restaurant To Pay Waitress $40,000 Settlement 
The Williams Family Restaurant in Easton, PA, has agreed to 

settle an EEOC lawsuit by paying a former waitress $40,000. 
The waitress was allegedly subjected to sexual harassment and 
then constructively discharged when Williams failed to correct 
the hostile work environment. (EEOC v. Euripedes Inc./Williams 

Family Restaurant.)
The corporation must conduct Title VII sexual harassment 

training for all restaurant personnel under the terms of the settle-
ment agreement.

A Minnesota federal court recently issued a preliminary 
injunction blocking the HERE Local 17 Health and Welfare 
Fund from terminating a participant’s coverage before conclu-
sion of her lawsuit against the Fund.  (Swanson v. Greater 
Metropolitan Hotel Employers-Employees Health and Welfare 
Fund).

Plaintiff Donna Swanson worked for 31 years as a 
Minneapolis hotel banquet server before becoming disabled 
due to a stroke in 1996.  During that time, she was a member of 
HERE Local 17, and covered by Local 17’s contractual health 
and welfare benefits.  After her stroke, Swanson was unable to 
return to work.  However, she continued to be covered under 
the Greater Metropolitan Hotel Employers-Employees Health 
and Welfare Fund, including coverage for several medications 
totaling over $500 a month.  In response to a question posed by 
Swanson in 1997, the Fund wrote to her stating that her medical 
insurance coverage could not be terminated because the specific 
health insurance contract in effect at the time provided that her 
coverage could not be terminated as a result of her disability.  
In addition, the Fund’s trust agreement promised that the plan 
would remain in operation indefinitely.  However, the last sum-
mary plan description issued by the Fund said that while the 
trustees intended to maintain the plan indefinitely, they reserved 
the right to amend and/or terminate the plan.  Swanson con-
tinued to pay her monthly premiums and continued to receive 
coverage.

In January 2001, the Fund sent a notice to all plan participants 
stating it would become self-insured effective Feb. 1, 2001, but 
that the change would have minimal impact on participants.  
However, under the Fund’s self-insured summary plan descrip-
tion, only employees who were covered by a collective bargain-
ing agreement between the union and a contributing employer 
could qualify for insurance coverage.  In September 2001, the 
Fund notified Swanson that her coverage would terminate in 
June, 2002, since she was no longer eligible for coverage under 
the new plan.  Thereafter, Swanson filed suit contesting the ben-
efits termination and sought a preliminary injunction to prohibit 
the Fund from terminating her coverage.

In considering Swanson’s complaint, the District Court for 

the District of Minnesota noted that the Employee Retirement 
Income Security Act (ERISA) does not require that employee 
welfare plans satisfy minimum vesting requirements and may 
therefore amend or terminate these plans.  However, the court 
added that “an employee may claim the right to vested benefits 
if the ERISA plan at issue provides such a promise.”  Finding 
Swanson had shown she could succeed in her lawsuit, the court 
granted a preliminary injunction barring termination of her 
health coverage.

Writing for the court, Judge John Tunheim ruled that an 
injunction could be granted if Swanson could demonstrate: 1) 
the threat of irreparable harm; 2) the state of balance between 
this harm and the injury that granting an injunction would inflict 
on other parties; 3) the probability that Swanson would succeed 
on the merits; and 4) the public interest.  According to the court, 
Swanson’s only income was a monthly Social Security disabil-
ity benefit of $1,008 and a $35 monthly union pension income.  
Considering her prescription needs of more than $500 per month 
and the $300 monthly expenses on her house, Judge Tunheim 
found that “termination of her benefits thus leaves [Swanson] 
with the uncompromising choice of foregoing either essential 
items of daily living or necessary medication.”  Therefore, Judge 
Tunheim opined, Swanson showed irreparable harm could result 
without an injunction.

The court also found that Swanson had shown she could suc-
ceed on the merits of her lawsuit, finding that she raised a legiti-
mate question as to whether her medical benefits were vested at 
the time she became disabled in 1996.  ERISA does not require 
that employee welfare plans satisfy minimum vesting require-
ments and may therefore amend or terminate these plans, Judge 
Tunheim wrote, but “an employee may claim the right to vested 
benefits if the ERISA plan at issued provides such a promise.”

The court also agreed with Swanson that statements in the 
summary plan description that the plan could be terminated 
made the plan document ambiguous, thereby requiring consid-
eration of extrinsic evidence.  “Upon review of the extrinsic 
evidence submitted, [Swanson] has raised a substantially serious 
question whether the Fund intended to provide plaintiff with 
continued coverage,” the court concluded.



Page 16 Summer 2002Hospitality Industry Quarterly

In The Courts

Ninth Circuit Holds That Title VII Does Not Impose 
Special Evidentiary Burden on Plaintiff In Mixed-Motive Case

In Costa v. Desert Palace, Inc., dba Caesars Palace Hotel 
and Casino, the Ninth Circuit examined the legal standard for 
proof of a violation of Title VII of the Civil Rights Act of 1964.  
In brief, the Ninth Circuit returned to the clear language of the 
statute.

At the trial court level, Costa argued and the jury agreed that 
sex was a motivating factor in her termination.  Because Caesars 
failed to establish that she would have been terminated without 
consideration of her sex, the jury awarded back pay and com-
pensatory damages.  The jury further found that the discrimina-
tion was egregious and warranted punitive damages.  

In its entirety, the jury returned a verdict in favor of Costa in 
the amount of $64,377 in back pay, $200,000 in compensatory 
damages, and $100,000 in punitive damages.  The trial judge 
denied Caesars’ motions for judgment as a matter of law and 
for a new trial, but reduced the compensatory damages award to 
$100,000.

On appeal, Caesars argued that Costa should have been held 
to a special, higher standard of “direct evidence,” a threshold 
it claims she did not meet.  The Ninth Circuit disagreed, hold-
ing that Title VII imposes no special or heightened evidentiary 
burden on a plaintiff in a so-called “mixed-motive” case.  Thus, 
the Ninth Circuit concluded that plaintiff did not have to show 
“direct evidence” that the employer’s decision to fire her was 
tainted by sex discrimination in order to bring a “mixed-motive” 
case under Title VII.

Costa, a member of Teamsters Local 995, operated forklifts 
and pallet jacks to retrieve food and beverage orders.  In her 
lawsuit against Caesars, Costa alleged that she endured a series 
of escalating events including informal rebukes, a denial of 
privileges, suspension, and finally discharge after an altercation 
with a co-worker.  With respect to the discharge, Costa alleged 
that the co-worker confronted her over a report he believed she 
had made about his unauthorized lunch breaks.  He trapped her 
in an elevator and shoved her against a wall, bruising her arm.  
She reported the incident to a supervisor, but the person with 
whom she had the altercation confronted her again.  Her report 
to the company included photographs of bruises and corrobora-
tion by a witness who had seen the person with whom she had 
the altercation blocking the elevator door.  The person involved 
in the altercation with Costa did not immediately report the inci-
dent, had no physical corroboration of the account, offered few 
details, and claimed that Costa hit him.  Caesars responded by 
suspending the male aggressor and firing Costa.

In December 2000, a three-judge panel of the Ninth Circuit 
reversed, holding that by giving a mixed-motive jury instruc-
tion rather than a pretext instruction, the lower court prejudiced 
Caesars because it erroneously shifted the burden of proof to the 
employer when Costa had not presented substantial evidence 
of discriminatory animus.  One year later, the full Ninth Circuit 
vacated the decision and agreed to review the case.

After full review, the Ninth Circuit has ruled that the trial 
judge did not err when he told the jury it could find for Costa if 

it decided that her sex was a motivating factor for her termina-
tion, even if there were other lawful reasons for her termination.  
The Ninth Circuit rejected Caesars’ argument that this instruction 
was unfairly prejudicial.  Moreover, the Ninth Circuit stated that 
there was sufficient evidence that sex was a motivating factor in 
the firing decision, citing evidence that Costa, the only female 
member of her bargaining unit, was disciplined more often and 
more harshly than her male co-workers, and was regularly treat-
ed differently and denied overtime.  

Four judges dissented, arguing that the mixed-motive analysis 
was not available here, and instead, the jury should have been 
instructed to decide whether the employers’ other allegedly 
valid reasons for firing Costa were a pretext for discrimination.  
The dissent emphasized that the majority’s decision disregards 
the Supreme Court’s ruling in Price Waterhouse v. Hopkins.  
The dissent explained that while the Supreme Court issued a 
number of concurring opinions in that case, the concurrence 
issued by Justice O’Connor is generally considered control-
ling.  Under Justice O’Connor’s opinion, a Title VII plaintiff in 
a mixed-motive case must produce “direct evidence” showing 
that “decisionmakers place substantial negative reliance on [the] 
illegitimate criterion.”  The dissent further expressed that when 
Congress amended Title VII in 1991, it did not change the hold-
ing in Price Waterhouse.  “By visciating [O’Connor’s] direct 
evidence requirement, the majority’s holding puts our circuit in 
conflict with almost all others.” The dissent further contended 
that the holding threatens the stability of the traditional method 
of proving a discrimination case.  

The majority, however, explained that after the Supreme Court 
issued its 1989 decision in Price Waterhouse, Congress enacted 
the Civil Rights Act of 1991.  The amendment to Title VII “clar-
ified (1) that a Title VII violation is established through proof 
that a protected characteristic was ‘a motivating factor’ in the 
employment action and (2) that the employer’s ‘same decision’ 
evidence serves as an affirmative defense with respect to the 
scope of remedies, not as a defense to liability.”  The majority 
continued by emphasizing that the legislative history of the act 
evinces a clear intent to overrule Price Waterhouse.” The major-
ity expressed that while the history does not address O’Connor’s 
“direct evidence” comment, it “does show beyond a doubt . . 
.  that the premise for Justice O’Connor’s comment is wholly 
abrogated” because employers’ discriminatory conduct may not 
escape liability.  The majority thus held that as a consequence, 
“there is no longer a basis for a special ‘evidentiary scheme’ or 
heightened standard of proof to determine ‘but for’ causation.”   
   

In conclusion, the majority reaffirmed that “the best way out 
of this morass is a return to the language of the statute, which 
imposes no special requirement and does not reference ‘direct 
evidence.’”  The Ninth Circuit therefore held that the trial court 
did not err in giving the mixed-motive instruction rather than the 
pretext instruction.


