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The United States Court of Appeals 
for the D.C. Circuit recently remanded 
the two National Labor Relations Board 
decisions in New York New York Hotel 
& Casino, 334 NLRB No. 87 and 334 
NLRB No. 89 (collectively referred to 
as the ñNYNY decisionsò) to the Board 
for further proceedings, finding that the 
Board did not support its position that 
employees of an independent contractor 
of the Casino have organizing rights equal 
to that of the Las Vegas Casinoôs employ-
ees.  New York New York LLC d/b/a New 
York New York Hotel & Casino v. NLRB. 

The underlying NYNY decisions 
involved employees of Ark Restaurants, 
the operator of several restaurants within 
the New York New York Hotel & Casino.  
The employees at issue worked exclu-
sively at Arkôs properties located within 
the Casino.  The dispute arose when sev-
eral off-duty Ark employees went to the 
Casino and passed out handbills to guests.  
In one of the cases, the employees passed 
out the handbills in the Casinoôs porte-
cochere area; in the other they were in 
the porte-cochere and in front of two of 
Arkôs restaurants, America and Gonzalez 
y Gonzalez. In response, the Casino asked 
the employees to cease their activity and, 
when they refused, called the police and 
had the employees cited for trespass.

The NLRB concluded in both cases that 
even though the employees worked for 
an independent contractor of the Casino 
and did not work for the Casino, they 
had a legally protected right to be on the 
Casinoôs private property because they 
worked on that property. 

The Board reached its holding by rely-
ing on prior Board precedent in Southern 
Services and Gayfers Dept. Store which 
required employers to allow employees 
of subcontractors the same access rights 
enjoyed by their own employees, which 
meant the property owners had to allow 
the subcontractor employees to distrib-
ute handbills in non-work areas during 
non-working time.  Thus, the implica-
tion of the NYNY decisions was that an 
employer/property owner must permit 
tenant/subcontractor employees the same 
access rights as those granted to its own 
employees.

On petition for review and a cross-
application for enforcement of the Orders 
of the NLRB, the United States Court 
of Appeals for the District of Columbia 
Circuit denied enforcement of the Boardôs 
Orders and remanded the NYNY deci-
sions to the Board to consider the follow-
ing issues, namely:

1)  Does the fact that the Ark 
employees work on the Casinoôs premises 
give them the right to engage in solicita-
tion and distribution in non-working areas 
of the Casino on non-working time?

2) Are Ark employees invitees of 
some sort whose rights are inferior to 
those held by employees of the Casino?

3)  Should Ark employees be treated 
as nonemployees when they distribute lit-
erature on the Casino property outside of 
the Ark leasehold?

4) Because the Ark employees in 
question returned to the premises after 
work, could they therefore be considered 
guests of the Casino?

5) Is it significant that Ark employ-
ees were communicating to guests and 
customers of the Casino, and possibly the 
Ark restaurants, rather than to fellow Ark 
employees?

Additionally, the Circuit Court 
denounced the Boardôs reliance on 
Southern and Gayferôs in the NYNY 
decisions, finding that neither case con-
sidered the well-established principle 
that the scope of Section 7 rights is 
determined by an individualôs status as an 
employee or nonemployee.
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The Tenth Circuit Court of Appeals 
recently held that a mandatory arbitra-
tion agreement contained in the Paradise 
Hills Golf Clubôs employee handbook 
is unenforceable, because the language 
could be interpreted to permit employer 
modification of the agreement without 
notice.  Dumais v. American Golf Corp. 
dba Paradise Hills Golf Club.

The employee handbook in question 
had two contradictory provisions deal-
ing with the power of American Golf, the 
course operator, to amend the arbitration 
agreement at will.  Therefore, the court 
opined that plaintiff was not obligated to 
arbitrate her discrimination claims.

American Golfôs handbook contained a 
statement which authorized the employer 
to amend anything in the handbook, 
except for an employeeôs at-will status 
and the mandatory arbitration agreement.  
Similar language was used in the arbitra-
tion agreement.  Employees were, how-
ever, required to sign a form authorizing 
American Golf to amend any portion of 
the agreement except for an employeeôs 
at-will status.  Conspicuously absent was 
any reference to the arbitration agreement.

Teresita Dumais was a three-year 
employee of Paradise Hills.  She resigned 
and filed a discrimination charge with 
the EEOC, and then a claim in federal 
court.  The U.S. District Court for the 
District of New Mexico rejected a motion 

by American Golf to compel  arbitration, 
holding that the employment contract was 
illusory, was not supported by consider-
ation, and lacked mutuality.

The Circuit Court pointed out that 
ambiguities in contracts are generally 
construed against the drafter, and agreed 
that this case should be treated no differ-
ently.  Judge Monroe McKay stated the 
ñcontract at issue is a form contract effec-
tively written by American Golf without 
Appelleeôs input or any negotiations with 
her.  The power American Golf enjoyed in 
constructing the Handbook in the manner 
it preferred justifiably includes the burden 
of the documentôs shortcoming in each 
instance.ò 

Additionally, the court stated that, 
where, as here, ñan arbitration agreement 
allow[s] one party the unfettered right to 
alter the arbitration agreementôs existence 
or scope,ò that agreement is illusory and 
will be unenforceable.

The court rejected American Golfôs 
assertion that it should apply the pre-
sumption in favor of arbitration.  The 
court declared that such a presumption 
disappears when the crux of the matter is 
ñthe existence of a valid arbitration agree-
ment,ò and since the court concluded the 
agreement to arbitrate was illusory, ñthe 
presumption in favor of arbitration is 
inapplicable.ò 
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issue on appeal was ñwhether individu-
als working for a contractor on anotherôs 
premises should be considered employ-
ees or nonemployees of the property 
owner.ò Concluding that the Supreme 
Court opinions provide no clear answer 
as to whether employees of independent 
contractors are entitled to the same rights 
to solicit and distribute as employees of 
the property owner, and that the Board 
reasoning in the NYNY decisions was 
flawed, the Court remanded the cases 
to the Board for further proceedings in 
which it directed the Board to answer 
the above questions by considering ñthe 
policy implications of any accommoda-
tion between the Section 7 rights of Arkôs 
employees and the rights of [the Casino] 
to control the use of its premises, and to 
manage its business and property.ò
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The U.S. Court of Appeals for the Tenth 
Circuit has decided that Arcenio Garcia, 
a forty-year employee of Pueblo Country 
Club (PCC) in Colorado, has presented 
evidence sufficient to create a material 
fact as to whether the club committed age 
and race/ethnicity discrimination by either 
eliminating his position or renaming it 
and replacing him with another employee.  
Garcia v. Pueblo Country Club.

In reinstating Garciaôs claim, the Tenth 
Circuit reasoned that Garcia presented 
sufficient evidence disputing the Clubôs 
position that Garciaôs job had been elimi-
nated and he had not applied for the new 
position. The district court had previ-
ously granted summary judgment for the 
employer, finding that Garciaôs failure 
to apply for the newly created position 
was fatal to his claims under the Age 
Discrimination in Employment Act and 
the Civil Rights Act of 1866.

The district court also stated that Garcia 
did not show any ñadverse actionò even 
if PCC eliminated his position, pointing 
out that he was offered another position at 
the club as a repair/maintenance manager.  
Garcia declined the position and resigned.  
The Court concluded that the ñadverse 
actionò requirement under both the ADEA 
and the Civil Rights Act is liberally con-
strued to include detrimental changes in 
employment benefits or status.  The Tenth 
Circuit noted that whether Garcia quit or 
was discharged was a disputed fact, but 
that Garcia ñcan likely demonstrate, at the 
very least, óa decision causing a signifi-
cant change in benefits,ô i.e., his eventual 
termination.ò

Garcia, who had worked for PCC for 
more than forty years, was working as a 
grounds maintenance superintendent in 
June 1998.  This lawsuit contends that he 
had always received positive job perfor-
mance reviews and had been praised by 
both Club members and the PCC Board 
of Directors. 

The Club made a decision in 1997 to 
spend $2.5 million to modernize its irriga-

tion system.  A new person was also hired 
by the Board of Directors to run the golf 
course.  The board drafted and finalized 
a job description for ñgolf course super-
intendentò in March 1998 and hired a 
41-year-old individual to fill the job three 
months later. 

Garciaôs job description shared many 
functions with the new ñgolf course 
superintendent,ò and he was subsequently 
told that his job was being eliminated.  
Garcia was offered a lower-level posi-
tion as repair/maintenance manager, but 
declined, leaving the Clubôs employment.

The lower court reasoned that the 
elimination of Garciaôs position was a 
crucial issue to his discrimination claim 
because if the golf course superintendent 
was a new job, then to establish a prima 
facie case, Garcia would have to show he 
applied for the position and was rejected.  
However, if the position of golf course 
superintendent was merely a renaming of 
Garciaôs position, he could proceed with 
his claim whether or not he applied for 
the new position.

The district court earlier concluded that 
PCC eliminated Garciaôs job based on the 
new positionôs distinct job description and 
a salary that was 40 percent higher than 
Garcia was earning.  The court reasoned 
that Garciaôs failure to apply for the posi-
tion precluded him from establishing a 
prima facie case of discrimination based 
on the Clubôs failure to consider him for 
the superintendentôs position.

Garcia appealed, and the Tenth Circuit 
agreed that the two key issues in the 
suit were whether Garciaôs job had been 
eliminated and whether the golf course 
superintendentôs job was a new position.  
The appeals panel stated that the evidence 
was ambiguous, and a jury should deter-
mine whether Garciaôs job was eliminated 
or whether, under the pretext of redefining 
Garciaôs job as golf course superinten-
dent, PCC discharged an over 60 Hispanic 
employee in favor of a younger, non-
Hispanic new hire.

ñWe acknowledge that PCC may alter 
or upgrade the responsibilities of its 
employees, and that courts should órefrain 
from intruding into an employerôs policy 
apparatus or second-guessing a businessôs 
decision-making process,ôò the Tenth 
Circuit said, but ñon the other hand, we 
also recognize that an employer should 
not óbe allowed to accomplish an adverse 
[employment action] with invidious intent 
through layoff and rehiring when the 
same action would be impermissible if 
done in the course of employment.ôò

The Tenth Circuit further opined that 
the fact-finder should examine ñwhether 
there exists a meaningful, qualitative 
change in the contractual relationshipò 
in determining if ña new or distinct con-
tractual relationship was formedò by 
PCCôs announcement of the job of golf 
course superintendent.  Because it found 
the evidence on whether the new posi-
tion differed from Garciaôs to be mixed, 
the appeals court ruled that the jury must 
determine the answer.

The court stated that salary and 
employee duties were factors to be con-
sidered.  ñAlthough no bright-line test 
exists for evaluating a qualitative change 
in an employment relationship, we may 
consider whether a position that was pre-
viously non-supervisory became supervi-
sory, or whether one position was hourly 
and one salaried...Here, the record indi-
cates that both positions were supervisory, 
both were salaried, and both had analo-
gous levels of responsibility and duties, 
the primary language change appears to 
focus on the capacity to operate an irriga-
tion system and the ability to act as a turf 
specialist.  Garcia believed himself quali-
fied to perform each task delineated in the 
ónewô job description, and he presented 
testimony from his supervisor in support 
of that assertion.ò

For this reason, the Tenth Circuit 
ñdisagree[d] with the district court that 
the evidence of job elimination is óuncon-
troverted.ôò
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