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High Court Wage Hour Case Rulings Hurtful to Employers

California employers are beset with a con-
fusing array of very technical wage hour oblig-
ations which must be followed 1o the letter,
The stakes for non-compliance got even higher
in 2007 as the California Supreme Court
weighed in on a host of wage hour matters,
This article discusses how four of these key
rulings affect your business.

Meai and Rest Peried Penalties

California law requires employers to pro-
vide employees with daily meal breaks and rest
pertods as follows: an unpaid 30-minute unin-
terrupted meal period whenever the employee
works five or more hours (with a second meal
period for 10+ hour workdays) and a paid 10-
minute rest period for each four hours of work.
The meal and rest periods cannot be combined,
even if the employee asks to do so.

The law also provides for a stiff penalty if
these rules are not followed. The penalty is
equal to one hour of pay for each occasion that
the employee does not receive the requisite
meal and rest perlods (maximum two penalties
per day).

In a stunning defeat for California employ-
ers, the California Supreme Court upped the
ante considerably for emplovers in a case
invelving upscale clothing retailer Kenneth
Cole.

In a unanimous ruling, the high court ruled
that employees who sue for meal and rest peri-
od violations can go back three years when
seeking state mandated penalties. Previous rul-
ings barred claims that extended beyond a
vear. By literally tripling the exposure,
employers face in these claims, the Supreme
Coust set the stage for what has been a [iteral
onsiaught of meal and rest period class actions
against California’s employers.

As a side note, the Court made no mention
of its earlier ruling which allows employees to
20 back four years on these claims if it is
alleged that the employer pay practice is also
an “unfair business practice” under California
faw. However, most labor law experts feel that
the Kenneth Cole ruling allows for the extra
year, and virtually all of the cases filed since
the ruling, include the fourth year claim.

Part of the reason these cases can be so eco-
nomically devastating is that the law governing
these claims authorizes the payment of the
employees’ legal fees (if successful) as well as
your own. In lLight of this expanded exposure,
employers are well advised to establish a game
plan with their human resources team and labor
counsel to ensure comphiance.

Termination Pay

California law provides that an emplover
shall pay terminated employees all wages due
and owing at the time of termination. Should
an employee quit without notice, the employer
has 72 hours to tender the employee’s the final
paycheck. If the employee gives at least 72
hours notice of guitting, the final paycheck is
due on the last day as well. Jf the wages are
not paid timely, the employee’s wages contin-
ue to accrue as a so-called “waiting time penal-
ty” until paid, for each day they are paid late,
up to 30 additional days. This reguirement is
mandatory and cannot be waived by agreement
with the employee.

Earlier this year, high-end fashion retailer
L’Oreal Corporation found out the hard way
Jjust how unforgiving this rale can be. L'Oreal
hired an employee for & one-day assignment to
work in 2 store as a hair model. When the
assignment was over, the model asked to be
paid. She was told that she’d have to wait until
the payroll was processed from the corporate
office. She sued for the state’s waiting time
penalty. The case went all the way to the Cali-
fornia Supreme Court, where a majority ruled
that the employee was in fact “terminated”
within the meaning of the waiting time penalty

statute. The case
emphasizes the need
for the payroll
department to be
ready with the final
paycheck whenever
employees are termi-
nated.

Class Action
Waivers

Some employers
have endeavored 1o
limit exposure for
class action cases by
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agreement promis-
ing to arbitrate such clairns in lieu of participat-
g in a class action civil suit. Such agree-
ments got a very chilly reception recently when
the California Supreme Court weighed in on
the issue in a case involving electronics retatler
Circuit City.

Interestingly, prior to the Supreme Court’s
ruling, the validity of so-called “class action
waivers” had been anything but clear, A num-
ber of lower courts had ruled that such agree-
ments were indeed enforceable. The Supreme

Cowrt’s ruling was by a slim 4-3 majority. The
Court’s majority weighed in on the side of the
Circuit City employees because they felt that
class action waivers could interfere with
employees’ rights to enforce their employer’s
compliance with wage and hour requirements.

In'the end, the Supreme Court said that it
will be up to trial courts who hear challenges to
such agreements to decide whether or not to
insist employees sign such an agreement and
gave the courts a host of factors to consider
when doing so.

Employers interested in using such an
agreement should consult with expert labor
counsel about these guidelines to be sure the
agreement is right for them. Arbitration is not
right for every emplover. It has long been the
law that there is no right to appeal in most
cases and you are stuck with the arbitrator’s
ruling, even if the arbitrator made a mistake in
applying the applicable law,

Wage hour cases often involve complex
1ssues of unsettled law. You literally take your
chances that the arbitrator gets it right. With
perhaps six and seven figure exposure ‘at stake,
this may be an unwise choice. Also, arbitration
of wage hour class claims is nearly as expen-
sive as pursuing the case in court. Adding to
that burden is the fact that state law requires
employers to pay all of the arbitration costs,

incentive Banus Compensaticn

In a long-awaited decision involving Ralphs
Grocery Company the Supreme Court clarified
the rales on incentive bonus calculations.

For nearly a century, California law has
prohibited employers from holding emplovees
responsible for cash shortages and other rou-
tine business losses or expenses unless the
employer could prove that the employee who
caused the loss was guilty of dishomesty or
gross negligence. This means that in all but the
rarest of cases, employers cannot hold employ-
ees responsible for such things as lost cash,
cash shertages, broken equipment and the like.

The Ralphs case involved an interesting
twist on this long established rule. Ralphs cre-
ated a profit-based bonus plan for its manage-
ment team that rewarded eligible individuals
with bonus compensation if certain store-wide
“net profit” targets were achieved,

Net profit was calculated after making
deductions for afl expenses, including the kinds
of losses that employees typically cannot be
held responsible for repaying (e.g., pilferage,
damaged goods, workers compensation costs).




A group of employees challenged the for-
mula in court because the formula took these
matters into consideration when calculating the
store’s “net profit” under the bonus plan. In a
decision which sent shock waves throughout
the business community, a lower court ruled
that the Ralphs bonus formula ran afoul of the
longstanding California law and cleared the
way for a class of employees to pursue a case
for the extra bonus money.

A heavily divided Supreme Court (4-3 deci-
sion) reversed the lower court ruling and
approved the Ralphs bonus plan. The Supreme
Court treated shortages and workers® compen-
sation costs the same as other employer
expenses (e.g., utility costs), when calculating
net profit,

However, the Supreme Court was careful to
note that Ralphs’ bonus plan it was reviewing
apphied to employees store-wide, and was
based on the store’s overall net profit. The
Court was not disturbing its earlier rulings
which prohibit such deductions from wages
based on the employee’s individual perfor-
mance. In all likelihood, individual commis-
sion or bonus plans that consider prohibited
maiters like cash shortages, workers compensa-
tion costs or unidentified merchandise returns
will stil] be illegal.

Expense Reimbursements

In a case involving the publisher of the pop-
ular Pennysaver magazines, California’s
Supreme Court clarified an employer’s obliga-
tions to reimburse employees for expenses.
Under California Labor Code, an employer
must reimburse employees for all necessary
expenditures incurred in the performance of
their job duties. This includes such expenses as
those associated with work-related travel when
the employee uses a personal vehicle. The
Court was asked to clarify whether an employ-
er may satisfy the expense reimbursement
obligation for employee auto expense reim-
bursement simply by paying the employee
additional compensation (such as higher wages
or commissions) rather than go through the
hassle of doing an expense reimbursement.

The Supreme Court ruled that an employer
may be able to satisfy its legal obligation to
reimburse employees for such expenses by
paying enhanced compensation in the form of

* Meal and rest period violation
penalties retrograde three years

» Even single-day hires must be
given final pay on last day

* Legality of class action waivers
are still not settled

* Incentive bonus calculation
rules are clarified

* New expense reimbursement
options offered

increases in base salary or increases in commis-
sion rates, or both, provided there is a means or
method to apportion the enhanced compensa-
tion to determine precisely what amount is
being paid for labor and what amouat is being
paid for business expenses.

To do so, the employer must clearly identify
what portion of the employee’s compensation
is intended to cover the employee’s expenses,
This should be done in the expense reimburse-
ment pelicy or in a separate agreement where
individuals will have their own reirbursement
rates, Second, and perhaps most important, the
amount designated as the expense reimburse-
ment must actually cover all expenses neces-
sarily incurred by the employee.

In the case of automobile expenses, reim-
bursement at the IRS mileage rate creates a
refutable presumption that the employee has
been fully reimbursed for all automobile
expenses. This means that where the employee
can establish that the actual expenses are
greater, the employer must pay the difference.
Likewise, an employer can pay a lump swn car
aliowance, or increased salary or commissions
to reimburse the employee for automobile
expenses, so long as it covers the employee’s
actual expenses.

For some employers, it may be simpler to
stick with the old fashioned method of simply
reimbursing employees for expense reimburse-
ment requests rather than trying to come up
with a one-size-fits-all amount. For those that
feel it makes sense to do otherwise, the
Supreme Court’s decision is welcome news.
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